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ATTN: CELRH-RD-S
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Huntington, WV 25701-2070 Phone: (304) 399-5710

NATIONWIDE PERMITS FOR THE STATE OF WEST VIRGINIA

U.S. ARMY CORPS OF ENGINEERS REGULATORY PROGRAM
REISSUANCE AND ISSUANCE OF NATIONWIDE PERMITS 12, 21, 29, 39, 40, 42,

43, 44, 48, 50, 51, 52, 55, 56, 57 and 58

WITH WEST VIRGINIA DEPARTMENT OF ENVIRONMENTAL PROTECTION

401 WATER QUALITY CERTIFICATION

On January 13, 2021, the U.S. Army Corps of Engineers (Corps) published a
final rule in the Federal Register (86 FR 2744) announcing the reissuance of twelve
existing nationwide permits (NWPs) and four new NWPs, as well as the reissuance of

32 NWP general conditions and definitions with some modifications. These sixteen
NWPs will go into effect on March 15, 2021, and will expire on March 14, 2026:

NWP 12 — Oil or Natural Gas Pipeline Activities

NWP 21 — Surface Coal Mining Activities

NWP 29 — Residential Developments

NWP 39 — Commercial and Institutional Developments

NWP 40 — Agricultural Activities

NWP 42 — Recreational Facilities

NWP 43 — Stormwater Management Facilities

NWP 44 — Mining Activities

NWP 48 — Commercial Shellfish Mariculture Activities

NWP 50 — Underground Coal Mining Activities

NWP 51 — Land-Based Renewable Energy Generation Facilities
NWP 52 — Water-Based Renewable Energy Generation Pilot Projects
NWP 55 — Seaweed Mariculture Activities

NWP 56 — Finfish Mariculture Activities

NWP 57 — Electric Utility Line and Telecommunications Activities
NWP 58 — Utility Line Activities for Water and Other Substances
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The twelve existing NWPs 12, 21, 29, 39, 40, 42, 43, 44, 48, 50, 51, and 52 published in
the January 13, 2021 final rule replace the 2017 versions of these NWPs. The 2017
versions of NWPs 12, 21, 29, 39, 40, 42, 43, 44, 48, 50, 51, and 52 expire on March 14,

2021.

There are 40 existing NWPs that were not reissued or modified by the January
13, 2021 final rule. Those 40 NWPs were published in the January 6, 2017, issue of the
Federal Register (82 FR 1860) and those NWPs remain in effect until the Corps issues
a final rule reissuing those NWPs or March 18, 2022, whichever comes first. The 40
2017 NWPs that remain in effect are:

NWP 1 — Aids to Navigation

NWP 2 — Structures in Artificial Canals

NWP 3 — Maintenance

NWP 4 — Fish and Wildlife Harvesting, Enhancement, and Attraction
Devices and Activities

NWP 5 — Scientific Measurement Devices

NWP 6 — Survey Activities

NWP 7 — Outfall Structures and Associated Intake Structures
NWP 8 — QOil and Gas Structures on the Outer Continental Shelf
NWP 9 — Structures in Fleeting and Anchorage Areas

NWP 10 — Mooring Buoys

NWP 11 — Temporary Recreational Structures

NWP 13 — Bank Stabilization

NWP 14 — Linear Transportation Projects

NWP 15 — U.S. Coast Guard Approved Bridges

NWP 16 — Return Water From Upland Contained Disposal Areas
NWP 17 — Hydropower Projects

NWP 18 — Minor Discharges

NWP 19 — Minor Dredging

NWP 20 — Response Operations for Oil or Hazardous Substances
NWP 22 — Removal of Vessels

NWP 23 — Approved Categorical Exclusions

NWP 24 — Indian Tribe or State Administered Section 404 Programs
NWP 25 — Structural Discharges

NWP 27 — Aquatic Habitat Restoration, Establishment, and Enhancement
Activities

NWP 28 — Modifications of Existing Marinas

NWP 30 — Moist Soil Management for Wildlife

NWP 31 — Maintenance of Existing Flood Control Facilities

NWP 32 — Completed Enforcement Actions

NWP 33 — Temporary Construction, Access, and Dewatering
NWP 34 — Cranberry Production Activities

NWP 35 — Maintenance Dredging of Existing Basins



. NWP 36 — Boat Ramps

. NWP 37 — Emergency Watershed Protection and Rehabilitation
. NWP 38 — Cleanup of Hazardous and Toxic Waste

. NWP 41 — Reshaping Existing Drainage Ditches

. NWP 45 — Repair of Uplands Damaged by Discrete Events

. NWP 46 — Discharges in Ditches

. NWP 49 — Coal Remining Activities

. NWP 53 — Removal of Low-Head Dams

. NWP 54 — Living Shorelines

The regional conditions for the 40 existing NWPs that were approved by the Great
Lakes and Ohio River Division Engineer in 2017 remain in effect while these 2017
NWPs remain in effect.

An integral part of the Corps’ Regulatory Program is the concept of NWPs
authorizing regulated activities that result in no more than minimal individual and
cumulative adverse environmental effects. NWPs are activity specific and are designed
to relieve some of the administrative burdens associated with Section 10 of the Rivers
and Harbors Act (Section 10) and/or Section 404 of the Clean Water Act (Section 404)
permit processing for both the applicant and the federal government. The NWPs are
issued by the Chief of Engineers and are intended to apply throughout the entire U.S.
and its territories. Based on the recommendations provided by the Huntington and
Pittsburgh Districts (Districts), the Great Lakes and Ohio River Division (LRD) has
approved regional conditions on the 2021 NWPs that are applicable in the State of West
Virginia. For convenience, the 2021 NWPs with the appropriate regional, general, and
special conditions are attached. In addition to imposing regional conditions on certain
NWPs, LRD has revoked NWP Nos. 55 (Seaweed Mariculture Activities) and 56 (Finfish
Mariculture Activities) in the State of West Virginia.

Some regulated activities authorized by a NWP may proceed without notifying
the Districts, as long as those regulated activities comply with all applicable terms and
conditions of the NWPs, including regional conditions imposed by the Division Engineer.
A non-reporting NWP may become a reporting NWP (requires the submittal of a Pre-
Construction Notification (PCN) to the Districts in accordance with NWP General
Condition 32) if the activity has the potential to affect a historic property (See NWP
General Condition 20 and Regional General Condition 4), federally-listed endangered or
threatened species or their habitat (See NWP General Condition 18 and Regional
General Condition 1), waters of special concern (See Regional General Conditions 2
and 3), National Wild and Scenic Rivers (See NWP General Condition 16 and Regional
General Condition 2).

Many of the proposed NWPs require advance notification (i.e., PCN) to the
District Engineer before commencing those regulated activities, to ensure that the
regulated activities authorized by those NWPs cause no more than minimal individual
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and cumulative adverse environmental effects. The PCN must be made in writing as
early as possible prior to commencing the proposed regulated activity. The notification
procedures are described in NWP General Condition 32. The District Engineer may
require a Section 10 and/or Section 404 Individual Permit for any regulated activity
determined to have more than minimal adverse environmental effects, individually or
cumulatively, on the aquatic environment or that would be contrary to the public interest
(33 CFR 320.4). More information about the Corps’ Regulatory Program, including a
fillable copy of the PCN form, is available at the following website:
https://www.Irh.usace.army.mil/Missions/Regulatory/How-to-Apply-for-a-Permit/

The NWPs are not valid until the appropriate state agency certifies the discharge
of dredged or fill material into waters of the U.S. does not violate state water quality
standards or waives certification pursuant to 40 CFR 121.9. The West Virginia
Department of Environmental Protection (WVDEP) granted a general Section 401
Water Quality Certification (WQC), with conditions, for the NWPs. The WVDEP denied
Section 401 WQC for the following activities, and in accordance with the Corps’
regulations at 33 CFR 330.4(c), the Districts will not issue any authorization for the
below activities until the WVDEP issues an individual Section 401 WQC for the specific
activity or waives the right to do so:

e NWP 21 (Surface Coal Mining Activities) and NWP 50 (Underground
Coal Mining Activities) for the discharge of dredged or fill material into
any classification of stream listed in West Virginia Section 401 WQC
Standard Condition 15, mining related activities cumulatively impacting
greater than 'z acre of intermittent or perennial stream(s), linear
transportation projects which involve stream crossings for haul roads,
access roads, conveyor belts, pipelines, etc. in intermittent or perennial
stream(s) greater than % acre cumulative or 300 linear feet per individual
crossing, and cumulative permanent wetland impacts greater than V2 acre;

e NWP 29 (Residential Developments) and NWP 39 (Commercial and
Institutional Developments) for regulated activities affecting waters
subject to Section 10 of the Rivers and Harbors Act of 1899 and adjacent
wetlands, and in-stream stormwater management facilities; and

e NWP 40 (Agricultural Activities) for regulated activities in-stream
stormwater management facilities.

Portions of the General Section 401 WQC are declined by LRD, and in
accordance with the Corps’ regulations at 33 CFR 330.4(c), the Districts will not issue
any authorization for the below activities (See highlighted conditions in attached Table
1) until the WVDEP issues an individual Section 401 WQC for the specific activity or
waives the right to do so:

e NWP 12 (Oil and Natural Gas Pipelines) for pipeline crossings on a Section
10 river (unless the bore is greater than 100 feet below the stream bed on the
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Ohio River mainstem, or greater than 50 feet below the stream bed on all
other Section 10 waters), utility lines within wetlands that would use or
consider the use of herbicides for right-of-way maintenance, projects
proposing permanent impacts to any stream identified in Section 401 WQC
Standard Condition 15 A, B, and C, cumulative permanent impacts to
stream(s) totaling greater than 300 linear feet and cumulative wetland impacts
exceeding 1/10 acre, and Pipelines carrying separated natural gas liquids,
unless installed with an automated system which will indicate a sudden loss
of pressure, and when this permit is being used for water withdrawal;

e NWP 48 (Commercial Shellfish Mariculture Activities) when this permit is
being used for the discharge of material to Section 10 waters and streams
identified in Standard Condition 15 A, B, and C herein;

e NWP 51 (Land-Based Renewable Energy Generation Facilities) when this
permit is being used for the discharge of material to Section 10 waters and
streams identified in Standard Condition 15 A, B, and C herein;

e NWP 52 (Water-Based Renewable Energy Generation Pilot Projects)
when this permit is being used for the discharge of material to Section 10
waters and streams identified in Standard Condition 15 A, B, and C herein;

e NWP 57 (Electric Utility Line and Telecommunications Activities) for
pipeline crossings on a Section 10 river (unless the bore is greater than 100
feet below the stream bed on the Ohio River mainstem, or greater than 50
feet below the stream bed on all other Section 10 waters), utility lines within
wetlands that would use or consider the use of herbicides for right-of-way
maintenance, projects proposing permanent impacts to any stream identified
in WQC Standard Condition 15 A, B, and C, and cumulative permanent
impacts to stream(s) totaling greater than 300 linear feet and cumulative
wetland impacts exceeding 1/10 acre; and

e NWP 58 (Utility Line Activities for Water and Other Substances) for
pipeline crossings on a Section 10 river (unless the bore is greater than 100
feet below the stream bed on the Ohio River mainstem, or greater than 50
feet below the stream bed on all other Section 10 waters), utility lines within
wetlands that would use or consider the use of herbicides for right-of-way
maintenance, projects proposing permanent impacts to any stream identified
in WQC Standard Condition 15 A, B, cumulative permanent impacts to
stream(s) totaling greater than 300 linear feet and cumulative wetland impacts
exceeding 1/10 acre, and pipelines transporting hazardous substances
consistent with the definition found in Section 101(14) of the Comprehensive
Environmental Response, Compensation and Liability Act (CERCLA), 42
U.S.C. § 9601(14) and Toxic Substances Control Act, 15 U.S.C. §53 (2601—
2629).

Applicants must review the Section 401 WQC standard and NWP-specific special
conditions and submit to the WVDEP, at the address provided below, a request for an
individual Section 401 WQC in accordance with the “Clean Water Act Section 401
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Certification Rule” (see Title 85 of the Federal Register, Page 42210 [dated July 13,
2020]) and any applicable state requirements when an individual Section 401 WQC is
required as indicated above.

West Virginia Department of Environmental Protection
Division of Water and Waste Management

601 57th Street SE

Charleston, WV 25304

Telephone Number: (304) 926-0495

Before submitting a request for an individual Section 401 WQC to the WVDEP, a project
proponent (i.e., potential applicant) must request a pre-filing meeting with the WVDEP
at least 30 days prior to submitting the Section 401 WQC request. The WVDEP will
determine if the meeting will be held, but submittal of the request for a meeting is
required.

Note: Regulated activities associated with a project proposal qualifying for a general
Section 401 WQC are not required to request a pre-filing meeting.

Applicants must submit their requests for Section 401 WQC to the WVDEP and
their PCN and a copy of the Section 401 WQC request to the Corps concurrently in
accordance with 40 CFR 121.5. Applicants are encouraged to submit copies to the
Corps electronically in accordance with each district’s electronic submittal process.

The NWPs provide a simplified, expeditious means of project authorization under
the various Corps authorities. We encourage prospective permit applicants to consider
the advantages of NWP authorization during the preliminary design of their projects.
Assistance and further information regarding all aspects of the Corps’ regulatory
program may be obtained by contacting:

HUNTINGTON DISTRICT

Address: U.S. Army Corps of Engineers, Huntington District
502 Eighth Street
Huntington, West Virginia 25701-2070

Phone: (304) 399-5210

PITTSBURGH DISTRICT

Address: U.S. Army Corps of Engineers, Pittsburgh District
William S. Moorhead Federal Building
1000 Liberty Avenue
Pittsburgh, Pennsylvania 15222-4186

Phone: (412) 395-7155
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Below is a map showing the District boundaries for the State of West Virginia.

Corps Districts and Navigable Streams in
The State of West Virginia

Navigable Limits of Major Section 10 Streams in West Virginia

Huntington District

1. Ohio River...... Total Length in State
2. Kanawha River............... Total Length
3. New River............ Total Length in State
4. Big Sandy River.............. Total Length
5. TugFork........cooviiiiiiini. 58 Miles
6. EIKRiver....................o.. 139 Miles
7. GauleyRiver....................... 75 Miles
8. Guyandot River.................. 122 Miles
9. Little Kanawha River........ 130.75 Miles
10. Greenbrier River............. 150.50 Miles
11. Coal River..................... 57.90 Miles

Pittsburgh District

1

12.
13.
14.
15.
16.

Ohio River.................. Total Length in State
Monongahela River..... Total Length in State
Tygart River........cccoooviiiiiiiiin. 7 Miles
West Fork.......coooviiiiiiii 74 Miles

Shenandoah River....... Total Length in State
Potomac River.......... Total Length in State

Note: The Huntington District processes all highway projects where the West Virginia

Department of Transportation is the applicant.



A. Special Note

B. Regional General Conditions (apply to all 2021 Nationwide Permits in West
Virginia)

1. Threatened and Endangered Species

2. High-Quality Waterway

3. Natural Streams Preservation Act Waterways
4. Historic Properties:

C. 2021 Nationwide Permits Terms and Specific Regional Conditions

12. Oil or Natural Gas Pipeline Activities

21. Surface Coal Mining Activities

29. Residential Developments

39. Commercial and Institutional Developments

40. Agricultural Activities

42. Recreational Facilities

43. Stormwater Management Facilities

44. Mining Activities

48. Commercial Shellfish Mariculture Activities

50. Underground Coal Mining Activities

51. Land-Based Renewable Energy Generation Facilities
52. Water-Based Renewable Energy Generation Pilot Projects
55. Seaweed Mariculture Activities

56. Finfish Mariculture Activities

57. Electric Utility Line and Telecommunications Activities
58. Utility Line Activities for Water and Other Substances

D. 2021 Nationwide Permit General Conditions

. Navigation

. Aquatic Life Movements

. Spawning Areas

. Migratory Bird Breeding Areas

. Shellfish Beds

. Suitable Material

. Water Supply Intakes

. Adverse Effects from Impoundments
. Management of Water Flows

10. Fills Within 100-Year Floodplains
11. Equipment

12. Soil Erosion and Sediment Controls
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13. Removal of Temporary Fills

14. Proper Maintenance

15. Single and Complete Project

16. Wild and Scenic Rivers

17. Tribal Rights

18. Endangered Species

19. Migratory Birds and Bald and Golden Eagles

20. Historic Properties

21. Discovery of Previously Unknown Remains and Artifacts
22. Designated Critical Resource Waters

23. Mitigation

24. Safety of Impoundment Structures

25. Water Quality

26. Coastal Zone Management

27. Regional and Case-by-Case Conditions

28. Use of Multiple Nationwide Permits

29. Transfer of Nationwide Permit Verifications

30. Compliance Certification

31. Activities Affecting Structures or Works Built by the United States
32. Pre-Construction Notification

. District Engineer’s Decision
. Further Information

. General Limitations and Conditions for all WVDEP 401 Certified Nationwide
Permits

. Definitions

Best management practices (BMPs)
Compensatory mitigation

Currently serviceable

Direct effects

Discharge

Ecological reference
Enhancement

Establishment (creation)

High Tide Line

Historic property

Independent utility

Indirect effects

Loss of waters of the United States
Navigable waters
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Non-tidal wetland

Open water

Ordinary high water mark
Perennial stream

Practicable

Pre-construction notification
Preservation

Re-establishment

Rehabilitation

Restoration

Riffle and pool complex

Riparian areas

Shellfish seeding

Single and complete linear project
Single and complete non-linear project
Stormwater management
Stormwater management facilities
Stream bed

Stream channelization

Structure

Tidal wetland

Tribal lands

Tribal rights

Vegetated shallows

Waterbody

A. Special Note: For NWPs that do not require pre-construction notification to the
Corps, it is an applicant’s responsibility to review the Water Quality Certification
general and NWP-specific terms and conditions and submit information to the
WVDEP as required by their water quality certification. A project that meets the
terms and conditions of a NWP with no Pre-Construction Notification to the Corps is
only valid when accompanied by a blanket or individual 401 Water Quality
Certification from the WVDEP. No work in waters of the United States may
commence until the required 401 water quality certification (or waiver) has been
obtained from the WVDEP.

B. Regional General Conditions (Applies to All 2021 Nationwide Permits in West
Virginia):

1. Threatened and Endangered Species: Section 7(a)(2) of the Endangered
Species Act (ESA) states that each federal agency shall, in consultation with the
Secretary, ensure that any action they authorize, fund, or carry out is not likely to
jeopardize the continued existence of a listed species or result in the destruction
or adverse modification of designated critical habitat.. Section 7 of the ESA,
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called "Interagency Cooperation," is the mechanism by which Federal agencies
ensure the actions they take, including those they fund or authorize, do not
jeopardize the continued existence of any federally or proposed federally listed
species. Consistent with NWP General Condition 18, information for federally
threatened and endangered species must be provided in the PCN to determine
the proposed activity's compliance with NWP General Condition 18 and to
facilitate project-specific coordination with the USFWS. All relevant information
obtained from the USFWS must be submitted with the PCN.

. All regulated activities located in high-quality waterways listed below require PCN
in accordance with NWP General Condition 32:

e New River, which includes all river miles contained in the boundaries of
the New River Gorge National Park and Preserve;

¢ Bluestone River from the upstream boundary of Pipestem Park to
Bluestone Reservoir;

e Meadow River from an area near the US 19 Bridge to its junction with
the Gauley River;

¢ All streams within the Monongahela National Forest designated as
National Wild and Scenic Study Rivers;

e All streams and other bodies of water in State and National Forests and
Recreation Areas (included are streams and bodies of water located
within the Spruce Knob, Seneca Rocks and Gauley River National
Recreation Areas); and

e Streams and their tributaries as contained within the boundaries of the
designated National Wilderness Areas or the headwaters of such rivers
and their tributaries, including but not limited to: Cranberry River, Red
Creek, Laurel Fork and Otter Creek.

The Corps will consult, as necessary, with the National Park Service and/or the
U.S. Forest Service upon receipt of the PCN.

. Due to the ecological significance of the following waterways protection under the
Natural Streams Preservation Act (WV Code Chapter 22 Article 13), all regulated
activities located in these waterways require PCN in accordance with NWP
General Condition 32:

e Greenbrier River from its confluence with Knapps Creek to its
confluence with the New River;

e Anthony Creek from its headwaters to its confluence with the
Greenbrier River;

e Cranberry River from its headwaters to its confluence with the Gauley
River;
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e Birch River from Cora Brown Bridge in Nicholas County to its
confluence with the Elk River; and

e New River from its confluence with the Greenbrier River to its
confluence with the Gauley River, which includes the length of the New
River contained in the boundaries of the New River Gorge National
Park and Preserve.

The Corps will consult, as necessary, with the National Park Service and/or the
U.S. Forest Service upon receipt of the PCN.

Historic Properties: Under the National Historic Preservation Act (NHPA), the
Corps must ensure no federal undertaking, including a Corps permit action,
which may affect historic resources, is commenced before the impacts of such
action are considered and the Advisory Council on Historic Preservation and the
State Historic Preservation Office (SHPO) are provided an opportunity to
comment as required by the NHPA, 36 CFR 800, and 33 CFR 325, Appendix C.
Consistent with NWP General Condition 20, historic properties information must
be provided in the PCN if the proposed undertaking might have the potential to
cause effects to any historic properties listed on, determined to be eligible for
listing on, or potentially eligible for listing on the National Register of Historic
Places, including previously unidentified properties. All relevant information
obtained from the SHPO must be submitted with the PCN.

HELPFUL INFORMATION FOR COMPLIANCE WITH THE
2021 NWP GENERAL CONDITIONS

DISCLAIMER: The below information is intended to provide helpful contact information
and other submittal recommendations. Contact the appropriate local, state, or federal
agency for the most updated links to ensure compliance with the NWP General
Conditions.

General Condition 1 (Navigation)

List of Section 10 Navigable Waters of the United States:

Huntington District —
https://www.Irh.usace.army.mil/Missions/Regulatory/Section-10-Streams/

Pittsburgh District —
https://www.Irp.usace.army.mil/Portals/72/docs/requlatory/RequlatoryBoundaries/PN12-

2.pdf

Navigation Charts:
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Huntington District —
https://www.Irh.usace.army.mil/Missions/Civil-Works/Navigation/

Pittsburgh District —
https://www.Irp.usace.army.mil/Missions/Navigation/Navigation-Charts/

Locks and Dams:

Huntington District
https://www.Irh.usace.army.mil/Missions/Civil-Works/Locks-and-Dams/

Pittsburgh District

https://www.Irp.usace.army.mil/Missions/Navigation/Locks-and-
Dams/#:~:text=Locks%20and%20Dams%20%20%20Allegheny%20River%20,Locks %2
0%26%20Dam%20%205%20more%20rows %20

Notice to Navigation Interests Request Sheets:

Huntington District
https://www.Irh.usace.army.mil/Portals/38/docs/navigation/Notice%20Info%20sheet.pdf
Pittsburgh District
https://www.Irp.usace.army.mil/Portals/72/docs/requlatory/NavNoticeRequestForm.pdf

General Condition 3 (Spawning Areas)

In stream work in designated warm water streams and their adjacent tributaries during
the fish spawning season, April - June and trout waters and their adjacent tributaries
during the trout water fish spawning season September 15 to March 31 requires a
spawning season waiver from the West Virginia Division of Natural Resources
Coordination Unit, at (304) 637-0245. For information about specific stream
designations contact West Virginia Department of Environmental Protection, Water
Quality Standards Section at (304) 926-0495.

General Condition 5 (Shellfish Beds)

Shellfish beds in West Virginia include concentrations of freshwater mussels. All
mussels are protected in the State of West Virginia pursuant to West Virginia §20-2-4
and CSR 58-605.11. In addition, nine (9) federally endangered freshwater mussel
species are known to occur in the state. These species are protected by the
Endangered Species Act (87 Stat. 884, as amended; 16 U.S.C. 1531 et seq.). All
streams that contain mussels or potential mussel habitat must be surveyed prior to any
proposed streambed disturbance. Please contact the West Virginia Department of
Natural Resources (WVDNR) and/or the USFWS for assistance in determining if a
mussel survey is or is not required. The WVDNR contact information can be found at:
http://www.wvdnr.gov/contact.shtm. Currently accepted protocol and supporting




14

materials can be found at the WVDNRSs’ website:
http://www.wvdnr.gov/Mussels/Main.shtm

General Condition 7 (Water Supply Intakes)

Locations of public water supply intakes can be found at the following link:
http://gis.wvinfrastructure.com/

General Condition 10 (Fills Within 100-year Floodplains)

The following website provides a statewide listing of Floodplain Managers in West
Virginia: http://www.dhsem.wv.gov/MitigationRecovery/Pages/Floodplain-
Management.aspx

General Condition 16 (Wild and Scenic Rivers)

The following website provides information on wild and scenic rivers within West
Virginia:

https://www.rivers.gov/west-virginia.php

General Condition 18 (Endangered Species)

To obtain the most up to date information on federally threatened and endangered
species applicants are encouraged to utilize the U.S. Fish and Wildlife Service’s
(USFWS) Information for Planning and Consultation System (IPaC) found at
https://ecos.fws.gov/ipac/

Prior to the submittal of a PCN, applicants may also contact the USFWS, West Virginia
Field Office, Ecological Services at:

Address: 6263 Appalachian Highway
Davis, West Virginia 26260

Email: fws wvfo@fws.qov

The West Virginia Mussel Survey Protocol may be found at the following link:

http://www.wvdnr.gov/Mussels/Main.shtm




15

General Condition 4 (Migratory Bird Breeding Areas) and General Condition 19
(Migratory Birds and Bald and Golden Eagles)

Prior to the submittal of a PCN, information to assist in complying with NWP General
Conditions 4 and 19 may be obtained from the USFWS, West Virginia Field Office,
Ecological Services at:

Address: 6263 Appalachian Highway
Davis, West Virginia 26260

Email: fws wvfo@fws.qov

The West Virginia Division of Natural Resources Coordination Unit may be contacted at
(304) 637-0245.

General Condition 20 (Historic Properties)

The West Virginia National Register of Historic Places can be found at the following link:
http://www.wvculture.org/shpo/nr/nr.html

The West Virginia State Historic Preservation Office (SHPO) Interactive Map Viewer
can be found at the following link: https://mapwv.gov/shpo/

When reviewing a PCN, the Corps will scope appropriate historic property identification
efforts and if applicable work with the applicant to take into account the effect of the
proposed activity on historic properties. In these instances, information and coordination
may include:

e Requesting comments directly from the West Virginia Division of Culture and
History SHPO on the effect the proposed regulated activity may have on historic
properties. The West Virginia Division of Culture and History SHPO may be
contacted at:

Address: 1900 Kanawha Blvd E
Charleston, West Virginia 25305
Phone: (304) 558-0220

e To identify potential historic properties that may be affected by a proposed
project, the following historic properties information may be reviewed and/or
provided with the PCN when applicable:

o A detailed description of the project site in its current condition (i.e. prior
to construction activities) including information on the terrain and
topography of the site, the acreage of the site, the proximity of the site to
major waterways, and any known disturbances within the site.
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o A detailed description of past land uses in the project site.

o Photographs and mapping showing the site conditions and all buildings or
structures within the project site and on adjacent parcels are useful.
Photographs and maps supporting past land uses should be provided as
available.

o Information regarding any past cultural resource studies or coordination
pertinent to the project area, if available.

o U.S. Geological Survey (USGS) 7.5’ series topographic maps;

o West Virginia Division of Culture and history files including:

= Historic Property Inventory Form;

= Archaeological Site Forms;

= Cemetery Inventory Forms;

= National Register of Historic Places nomination forms including
Historic Districts; and

= County atlases, histories and historic USGS 15’ series topographic
map(s).

¢ When needed to evaluate effects to historic properties, the applicant is
encouraged to consult with professionals meeting the Professional Qualification
Standards as set forth in the Secretary of the Interior's Standards and Guidelines
for Archeology and Historic Preservation (48 FR 44716) during this data
gathering process. These professionals can assist with compiling the project
information discussed above and should provide recommendations as to whether
the proposal has the potential to affect historic properties and if further effort is
needed to identify or assess potential effects to historic properties. These
professionals can also compile preliminary review information to submit to the
district engineer as part of the PCN.

General Condition 23 (Mitigation)

Information pertaining to mitigation can be found at the following link:

https://www.Irh.usace.army.mil/Missions/Requlatory/Mitigation.aspx

General Condition 25 (Water Quality)

The West Virginia Department of Environmental Protection may be contacted at:

Address: 601 57th Street
Charleston, West Virginia 25304

Phone: (304) 926-0440

Information pertaining to the West Virginia Department of Environmental Protection
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water quality certification (WQC) program, including the Section 401 Clean Water Act
WQC application form, can be obtained at the following link:
https://dep.wv.gov/WWE/Programs/Pages/401 Certification.aspx

General Condition 32 (Pre-Construction Notification)

The nationwide permit pre-construction notification form (Form ENG 6082) may be
obtained at the following link:

https://www.publications.usace.army.mil/Portals/76/Eng Form 6082 20190ct.pdf?ver=
2019-10-22-081550-710/

A checklist of information that must be provided in a pre-construction notification can be
obtained at the following link:

https://www.Irh.usace.army.mil/Missions/Regulatory/How-to-Apply-for-a-
Permit/Nationwide-Permits/

Electronic Submittal:

e PCNs should be saved as a PDF document, and then submitted as an
attachment in an email to the appropriate Regulatory Office:

Huntington District — LRH.permits@usace.army.mil
Pittsburgh District — Regulatory.Permits@usace.army.mil

e Electronic documents must have sufficient resolution to show project details.
The PCN and supporting documents submitted electronically must not exceed
10 megabytes (10MB) per email. Multiple emails may be required to transmit
documents to ensure the 10MB limit is not exceeded. Alternatively, use of the
Department of Defense Secure Access File Exchange (DoD SAFE) service to
transfer large files may be requested in your email.

e For tracking and processing purposes, the email should include the following:

o Email Subject Line: include the name of the applicant, type of NWP
request, and location (County and State). Example: RE: Doe, John,
NWP (or Pre-Construction Notification) and Section 401 WQC
Request, Cabell County, West Virginia;

o Email Body: 1) Brief description of the proposed project, 2) contact
information (phone number, mailing address, and email address) for
the applicant and/or their agent, and 3) the project location: Address
and Latitude/Longitude in decimal degrees (e.g. 42.92788°, -
88.36257°).
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e If you do not have internet access, information may be submitted through the
U.S. Postal Service to the appropriate Regulatory Office:

U.S. Army Corps of Engineers, Huntington District
ATTN: Regulatory Division

502 Eighth Street

Huntington, West Virginia 25701-2070

Phone: (304) 399-5610

Fax: (304) 399-5805

U.S. Army Corps of Engineers, Pittsburgh District
ATTN: Regulatory Division

William S. Moorhead Federal Building

1000 Liberty Avenue

Pittsburgh, Pennsylvania 15222-4186

Phone: (412) 395-7155

Fax: (412) 644-4211

C. 2021 Nationwide Permit Terms and Specific Regional Conditions:

NWP 12. Oil or Natural Gas Pipeline Activities. Activities required for the
construction, maintenance, repair, and removal of oil and natural gas pipelines and
associated facilities in waters of the United States, provided the activity does not result
in the loss of greater than 12-acre of waters of the United States for each single and
complete project.

Oil or natural gas pipelines: This NWP authorizes discharges of dredged or fill
material into waters of the United States and structures or work in navigable waters for
crossings of those waters associated with the construction, maintenance, or repair of olil
and natural gas pipelines. There must be no change in pre-construction contours of
waters of the United States. An “oil or natural gas pipeline” is defined as any pipe or
pipeline for the transportation of any form of oil or natural gas, including products
derived from oil or natural gas, such as gasoline, jet fuel, diesel fuel, heating oll,
petrochemical feedstocks, waxes, lubricating oils, and asphalt.

Material resulting from trench excavation may be temporarily sidecast into waters of the
United States for no more than three months, provided the material is not placed in such
a manner that it is dispersed by currents or other forces. The district engineer may
extend the period of temporary side casting for no more than a total of 180 days, where
appropriate. In wetlands, the top 6 to 12 inches of the trench should normally be
backfilled with topsoil from the trench. The trench cannot be constructed or backfilled in
such a manner as to drain waters of the United States (e.g., backfilling with extensive
gravel layers, creating a french drain effect). Any exposed slopes and stream banks
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must be stabilized immediately upon completion of the utility line crossing of each
waterbody.

Oil or natural gas pipeline substations: This NWP authorizes the construction,
maintenance, or expansion of substation facilities (e.g., oil or natural gas or gaseous
fuel custody transfer stations, boosting stations, compression stations, metering
stations, pressure regulating stations) associated with an oil or natural gas pipeline in
non-tidal waters of the United States, provided the activity, in combination with all other
activities included in one single and complete project, does not result in the loss of
greater than 12-acre of waters of the United States. This NWP does not authorize
discharges of dredged or fill material into non-tidal wetlands adjacent to tidal waters of
the United States to construct, maintain, or expand substation facilities.

Foundations for above-ground oil or natural gas pipelines: This NWP authorizes
the construction or maintenance of foundations for aboveground oil or natural gas
pipelines in all waters of the United States, provided the foundations are the minimum
size necessary.

Access roads: This NWP authorizes the construction of access roads for the
construction and maintenance of oil or natural gas pipelines, in non-tidal waters of the
United States, provided the activity, in combination with all other activities included in
one single and complete project, does not cause the loss of greater than 12-acre of
non-tidal waters of the United States. This NWP does not authorize discharges of
dredged or fill material into non-tidal wetlands adjacent to tidal waters for access roads.
Access roads must be the minimum width necessary (see Note 2, below). Access roads
must be constructed so that the length of the road minimizes any adverse effects on
waters of the United States and must be as near as possible to pre-construction
contours and elevations (e.g., at grade corduroy roads or geotextile/gravel roads).
Access roads constructed above pre-construction contours and elevations in waters of
the United States must be properly bridged or culverted to maintain surface flows.

This NWP may authorize oil or natural gas pipelines in or affecting navigable waters of
the United States even if there is no associated discharge of dredged or fill material
(see 33 CFR part 322). Oil or natural gas pipelines routed in, over, or under section 10
waters without a discharge of dredged or fill material may require a section 10 permit.

This NWP authorizes, to the extent that Department of the Army authorization is
required, temporary structures, fills, and work necessary for the remediation of
inadvertent returns of drilling fluids to waters of the United States through sub-soil
fissures or fractures that might occur during horizontal directional drilling activities
conducted for the purpose of installing or replacing oil or natural gas pipelines. These
remediation activities must be done as soon as practicable, to restore the affected
waterbody. District engineers may add special conditions to this NWP to require a
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remediation plan for addressing inadvertent returns of drilling fluids to waters of the
United States during horizontal directional drilling activities conducted for the
purpose of installing or replacing oil or natural gas pipelines.

This NWP also authorizes temporary structures, fills, and work, including the use of
temporary mats, necessary to conduct the oil or natural gas pipeline activity.
Appropriate measures must be taken to maintain normal downstream flows and
minimize flooding to the maximum extent practicable, when temporary structures, work,
and discharges of dredged or fill material, including cofferdams, are necessary for
construction activities, access fills, or dewatering of construction sites. Temporary fills
must consist of materials, and be placed in a manner, that will not be eroded by
expected high flows. After construction, temporary fills must be removed in their entirety
and the affected areas returned to preconstruction elevations. The areas affected by
temporary fills must be revegetated, as appropriate.

Notification: The permittee must submit a pre-construction notification to the district
engineer prior to commencing the activity if: (1) A section 10 permit is required; (2) the
discharge will result in the loss of greater than 110-acre of waters of the United States;
or (3) the proposed oil or natural gas pipeline activity is associated with an overall
project that is greater than 250 miles in length and the project purpose is to install new
pipeline (vs. conduct repair or maintenance activities) along the majority of the distance
of the overall project length. If the proposed oil or gas pipeline is greater than 250 miles
in length, the pre-construction notification must include the locations and proposed
impacts (in acres or other appropriate unit of measure) for all crossings of waters of the
United States that require DA authorization, including those crossings authorized by an
NWP would not otherwise require preconstruction notification. (See general condition
32.) (Authorities: Sections 10 and 404)

Note 1: Where the oil or natural gas pipeline is constructed, installed, or maintained in
navigable waters of the United States (i.e., section 10 waters) within the coastal United
States, the Great Lakes, and United States territories, a copy of the NWP verification
will be sent by the Corps to the National Oceanic and Atmospheric Administration
(NOAA), National Ocean Service (NOS), for charting the oil or natural gas pipeline to
protect navigation.

Note 2: For oil or natural gas pipeline activities crossing a single waterbody more than
one time at separate and distant locations, or multiple waterbodies at separate and
distant locations, each crossing is considered a single and complete project for
purposes of NWP authorization. Oil or natural gas pipeline activities must comply with
33 CFR 330.6(d).

Note 3: Access roads used for both construction and maintenance may be authorized,
provided they meet the terms and conditions of this NWP. Access roads used solely for
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construction of the oil or natural gas pipeline must be removed upon completion of the
work, in accordance with the requirements for temporary fills.

Note 4: Pipes or pipelines used to transport gaseous, liquid, liquescent, or slurry
substances over navigable waters of the United States are considered to be bridges,
and may require a permit from the U.S. Coast Guard pursuant to the General Bridge Act
of 1946. However, any discharges of dredged or fill material into waters of the United
States associated with such oil or natural gas pipelines will require a section 404 permit
(see NWP 15).

Note 5: This NWP authorizes oil or natural gas pipeline maintenance and repair
activities that do not qualify for the Clean Water Act section 404(f) exemption for
maintenance of currently

serviceable fills or fill structures.

Note 6: For NWP 12 activities that require pre-construction notification, the PCN must
include any other NWP(s), regional general permit(s), or individual permit(s) used or
intended to be used to authorize any part of the proposed project or any related activity,
including other separate and distant crossings that require Department of the Army
authorization but do not require pre-construction notification (see paragraph (b)(4) of
general condition 32). The district engineer will evaluate the PCN in accordance with
Section D, “District Engineer’s Decision.” The district engineer may require mitigation to
ensure that the authorized activity results in no more than minimal individual and
cumulative adverse environmental effects (see general condition 23).

Corps NWP 12 Specific Regional Conditions:

e PCN in accordance with NWP General Condition 32 is required for all
permanent conversion of scrub/shrub and forested wetlands of greater than
1/10 of an acre per each single and complete project. Use of conversion in
this regional condition relates to the change of a scrub/shrub and forested
wetlands to a herbaceous state, but it would not result in a loss of waters of
the United States (U.S.) as the wetland would continue to exist in the
landscape.

e Should an inadvertent return of drilling mud occur during a directional drilling
activity, and the clean-up of drilling muds results in a discharge of dredged
and/or fill material into waters of the U.S. necessitates the use of NWP 12 the
permittee must report to the Corps the location and circumstances of the
clean-up after the work has been conducted unless a PCN is otherwise
required.
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NWP 12 West Virginia 401 Water Quality Certification Special Conditions:
A. General Water Quality Certification is declined for:

i. Pipeline crossings on a Section 10 river (unless the bore is greater than
100 feet below the stream bed on the Ohio River mainstem, or greater
than 50 feet below the stream bed on all other Section 10 waters);

ii.  Utility lines within wetlands that would use or consider the use of
herbicides for right-of-way maintenance;

iii.  Projects proposing permanent impacts to any stream identified in WQC
Standard Condition 15 A, B, and C;

iv.  Cumulative permanent impacts to stream(s) totaling greater than 300
linear feet and cumulative wetland impacts exceeding 1/10 acre;

v. Pipelines carrying separated natural gas liquids, unless installed with an
automated system which will indicate a sudden loss of pressure.

An individual Section 401 Water Quality Certification or waiver must be obtained
from the WVDEP.

B. To prevent permanent impacts to aquatic resources associated with equipment
tracking in wetlands, the use of protective mats when practicable is required. This
condition is required in accordance with Requirements Governing Water Quality
Standards, W.Va. C.S.R. §47-2-1, et seq. (2016) and Antidegradation
Implementation Procedures, W.Va. C.S.R. §60-5-1, et seq. (2008).

C. To protect the integrity of aquatic resources dredging for backfill material is not
allowed in accordance with Requirements Governing Water Quality Standards,
W.Va. C.S.R. §47-2-1, et seq. (2016) and Antidegradation Implementation
Procedures, W.Va. C.S.R. §60-5-1, et seq. (2008).

D. Submarine pipeline stream crossings (including horizontal directional drilling)
must be designed and constructed to prevent flotation and the possibility of
leakage or rupture and the top of pipelines must he buried a minimum of three (3)
feet below the stream bottom in accordance with; WV Water Pollution Control
Act, W.Va. Code §22-11-8 (2014), Antidegradation Implementation Procedures,
W.Va. C.S.R. §60-5-1, et seq. (2008), and Requirements Governing Water
Quality Standards, W.Va. C.S.R. §47-2-1, et seq. (2016).

E. Horizontal directional drilling for underwater crossings requires an Inadvertent
Return Contingency Plan certified by a West Virginia Professional Engineer to be
kept on site and made available upon request. This condition is required to
ensure the protection of the chemical, physical and biological integrity of the
aquatic resource in accordance with; WV Water Pollution Control Act, W.Va.
Code §22-11-8 (2014), Antidegradation Implementation Procedures, W.Va.
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C.S.R. §60-5-1, et seq. (2008), and Requirements Governing Water Quality
Standards, W.Va. C.S.R. §47-2-1, et seq. (2016).

F. General Water Quality Certification is declined when this permit is being used for
water withdrawal. An individual Section 401 Water Quality Certification or waiver
must be obtained from the WVDEP.

G. To prevent erosion of stream banks at Right of Way (ROW) crossings all
waterbody banks are to be returned as close as practicable to preconstruction
contours. Riparian areas shall be revegetated with native species of conservation
grasses, legumes, and woody species (of low determinate growth), similar in
density to adjacent undisturbed lands. Routine mowing or clearing adjacent to
waterbodies shall be limited to allow a riparian strip at least 25 feet wide, as
measured from the waterbody’s mean high water mark, to permanently
revegetate with native plant species across the entire construction right-of-way.
However, to facilitate periodic corrosion/leak surveys, a corridor centered on the
pipeline and up to 10 feet wide may be cleared at a frequency necessary to
maintain the 10-foot corridor in an herbaceous state. In addition, trees that are
located within 15 feet of the pipeline that have roots that could compromise the
integrity of the pipeline coating may be cut and removed from the permanent
right-of-way. Seeding recommendations can be found in West Virginia Division of
Natural Resources’ publication, “Enhancing Wildlife Habitat on Oil & Gas
Infrastructure.” This condition is required in accordance with Requirements
Governing Water Quality Standards, W.Va. C.S.R. §47-2-1, et seq. (2016) and
Antidegradation Implementation Procedures, W.Va. C.S.R. §60-5-1, et seq.
(2008).

H. To ensure water contact recreation (Category C) uses are protected, where it is
apparent that small boats, inner tubes, swimmers, etc. could be using the stream
in the work area, easily seen warning signs must be placed a minimum of 50 feet
upstream and downstream of the stream crossings construction site to advise
stream users of the potential danger. Requirements Governing Water Quality
Standards, W.Va. C.S.R. §47-2-6.4 (2016).

NWP 21. Surface Coal Mining Activities. Discharges of dredged or fill material into
waters of the United States associated with surface coal mining and reclamation
operations, provided the following criteria are met:

a. The activities are already authorized, or are currently being processed by
states with approved programs under Title V of the Surface Mining Control
and Reclamation Act of 1977 or by the Department of the Interior, Office of
Surface Mining Reclamation and Enforcement;

b. The discharge must not cause the loss of greater than 12-acre of non-tidal
waters of the United States. This NWP does not authorize discharges of
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dredged or fill material into tidal waters or non-tidal wetlands adjacent to tidal
waters; and

c. The discharge is not associated with the construction of valley fills. A “valley
fill” is a fill structure that is typically constructed within valleys associated with
steep, mountainous terrain, associated with surface coal mining activities.

Notification: The permittee must submit a pre-construction notification to the district
engineer. (See general condition 32.) (Authorities: Sections 10 and 404)

NWP 21 West Virginia 401 Water Quality Certification Special Conditions:

A.

Individual State Water Quality Certification is required for activities impacting any
classification of stream listed in West Virginia 401 Water Quality Certification
Standard Condition 15. To ensure the protection of West Virginia’'s high quality and
special aquatic resources, this condition is required in accordance with Tier 3
Protection Review Procedures, W.Va. C.S.R. §60-5-6 (2008) and is required
consistent with the authority and requirements of the Natural Streams Preservation
Act, W.Va. Code §22-13-1 et seq. (2011).

. Individual State Water Quality Certification is required for mining related activities

cumulatively impacting greater than %2 acre of intermittent or perennial stream(s). To
ensure no significant adverse impact to the chemical, physical, hydrologic, or
biological integrity of aquatic ecosystems in accordance with Individual State
Certification of Activities Requiring a Federal Permit, W.Va. C.S.R. §47-5A-1 et seq.
(2014), Requirements Governing Water Quality Standards, W.Va. C.S.R. §47-2-3.2
(2016), WV Water Pollution Control Act, W.Va. Code §22-11-1 et seq. (2014) and
Antidegradation Implementation Procedures, W.Va. C.S.R. §60-5-1 et seq. (2008).

Individual State Water Quality Certification is required for linear transportation
projects which involve stream crossings for haul roads, access roads, conveyor
belts, pipelines, etc. in intermittent or perennial stream(s) greater than %z acre
cumulative or 300 linear feet per individual crossing. To ensure no significant
adverse impact to the chemical, physical, hydrologic, or biological integrity of aquatic
ecosystems in accordance with Requirements Governing Water Quality Standards,
W.Va. C.S.R. §47-2-3.2 (2016), WV Water Pollution Control Act, W.Va. Code §22-
11-1 et seq. (2014), Individual State Certification of Activities Requiring a Federal
Permit, W.Va. C.S.R. §47-5A-1 et seq. (2014) and Antidegradation Implementation
Procedures, W.Va. C.S.R. §60-5-1 et seq. (2008).

Individual State Water Quality Certification is required for cumulative permanent
wetland impacts greater than %2z acre. To ensure no significant adverse impact to the
chemical, physical, hydrologic, or biological integrity of aquatic ecosystems in
accordance with Requirements Governing Water Quality Standards, W.Va. C.S.R.
§47-2-3.2 (2016), Individual State Certification of Activities Requiring a Federal
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Permit, W.Va. C.S.R. §47-5A-1 et seq. (2014), and Antidegradation Implementation
Procedures, W.Va. C.S.R. §60-5-1 et seq. (2008).

NWP 29. Residential Developments. Discharges of dredged or fill material into non-tidal
waters of the United States for the construction or expansion of a single residence, a
multiple unit residential development, or a residential subdivision. This NWP authorizes
the construction of building foundations and building pads and attendant features that
are necessary for the use of the residence or residential development. Attendant
features may include but are not limited to roads, parking lots, garages, yards, utility
lines, storm water management facilities, septic fields, and recreation facilities such as
playgrounds, playing fields, and golf courses (provided the golf course is an integral part
of the residential development). The discharge must not cause the loss of greater than
12-acre of non-tidal waters of the United States. This NWP does not authorize
discharges of dredged or fill material into non-tidal wetlands adjacent to tidal waters.

Subdivisions: For residential subdivisions, the aggregate total loss of waters of United
States authorized by this NWP cannot exceed 12-acre. This includes any loss of waters
of the United States associated with development of individual subdivision lots.

Notification: The permittee must submit a pre-construction notification to the district
engineer prior to commencing the activity. (See general condition 32.) (Authorities:
Sections 10 and 404)

NWP 29 West Virginia 401 Water Quality Certification Special Conditions:

A. Projects affecting Section 10 waters and adjacent wetlands require individual
water quality certification. This condition is required to ensure that the activity has
no significant adverse impact to water resources, fish and wildlife, recreation,
critical habitats, wetlands and other natural resources in accordance with;
Requirements Governing Water Quality Standards, W.Va. C.S.R. §47-2-1, et
seq. (2016), the Antidegradation Implementation Procedures, W.Va. C.S.R. §60-
5-1, et seq. (2008), and Individual State Certification of Activities Requiring a
Federal Permit, W.Va. C.S.R. §47-5A-1, et seq. (2014).

B. Placing in-stream stormwater management facilities with this permit requires
individual water quality certification. This condition is required to ensure that the
activity has no significant adverse impact to water resources, fish and wildlife,
recreation, critical habitats, wetlands and other natural resources in accordance
with; Requirements Governing Water Quality Standards, W.Va. C.S.R. §47-2-1,
et seq (2016), the Antidegradation Implementation Procedures, W.Va. C.S.R.
§60-5-1, et seq (2008), and Individual State Certification of Activities Requiring a
Federal Permit, W.Va. C.S.R. §47-5A-1, et seq. (2014).
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NWP 39. Commercial and Institutional Developments. Discharges of dredged or fill
material into non-tidal waters of the United States for the construction or expansion of
commercial and institutional building foundations and building pads and attendant
features that are necessary for the use and maintenance of the structures. Attendant
features may include, but are not limited to, roads, parking lots, garages, yards, utility
lines, storm water management facilities, wastewater treatment facilities, and recreation
facilities such as playgrounds and playing fields. Examples of commercial developments
include retail stores, industrial facilities, restaurants, business parks, and shopping
centers. Examples of institutional developments include schools, fire stations,
government office buildings, judicial buildings, public works buildings, libraries,
hospitals, and places of worship. The construction of new golf courses and new ski
areas is not authorized by this NWP. The discharge must not cause the loss of greater
than 12-acre of non-tidal waters of the United States. This NWP does not authorize
discharges of dredged or fill material into non-tidal wetlands adjacent to tidal waters.

Notification: The permittee must submit a pre-construction notification to the district
engineer prior to commencing the activity. (See general condition 32.) (Authorities:
Sections 10 and 404)

Note: For any activity that involves the construction of a wind energy generating
structure, solar tower, or overhead transmission line, a copy of the PCN and NWP
verification will be provided by the Corps to the Department of Defense Siting
Clearinghouse, which will evaluate potential effects on military activities.

NWP 39 West Virginia 401 Water Quality Certification Special Conditions:

A. Individual water quality certification is required for projects impacting Section 10
waters and adjacent wetlands. This condition is required to ensure that the
activity has no significant adverse impact to water resources, fish and wildlife,
recreation, critical habitats, wetlands and other natural resources in accordance
with; Requirements Governing Water Quality Standards, W.Va. C.S.R. §47-2-1,
et seq. (2016), the Antidegradation Implementation Procedures, W.Va. C.S.R.
§60-5-1, et seq. (2008), and Individual State Certification of Activities Requiring a
Federal Permit, W.Va. C.S.R. §47-5A-1, et seq (2014).

B. Placing in-stream stormwater management facilities with this permit requires
individual water quality certification. This condition is required to ensure that the
activity has no significant adverse impact to water resources, fish and wildlife,
recreation, critical habitats, wetlands and other natural resources in accordance
with; Requirements Governing Water Quality Standards, W.Va. C.S.R. §47-2-1,
et seq. (2016), the Antidegradation Implementation Procedures, W.Va. C.S.R.
§60-5-1, et seq. (2008), and Individual State Certification of Activities Requiring a
Federal Permit, W.Va. C.S.R. §47-5A-1, et seq (2014).
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NWP 40. Agricultural Activities. Discharges of dredged or fill material into non-tidal
waters of the United States for agricultural activities, including the construction of
building pads for farm buildings. Authorized activities include the installation, placement,
or construction of drainage tiles, ditches, or levees; mechanized land clearing; land
leveling; the relocation of existing serviceable drainage ditches constructed in waters of
the United States; and similar activities. This NWP also authorizes the construction of
farm ponds in non-tidal waters of the United States, excluding perennial streams,
provided the farm pond is used solely for agricultural purposes. This NWP does not
authorize the construction of aquaculture ponds. This NWP also authorizes discharges
of dredged or fill material into non-tidal jurisdictional waters of the United States to
relocate existing serviceable drainage ditches constructed in nontidal streams. The
discharge must not cause the loss of greater than 12-acre of non-tidal waters of the
United States. This NWP does not authorize discharges of dredged or fill material into
non-tidal wetlands adjacent to tidal waters.

Notification: The permittee must submit a pre-construction notification to the district
engineer prior to commencing the activity. (See general condition 32.) (Authority:
Section 404)

Note: Some discharges of dredged or fill material into waters of the United States for
agricultural activities may qualify for an exemption under Section 404(f) of the Clean
Water Act (see 33 CFR 323.4). This NWP authorizes the construction of farm ponds
that do not qualify for the Clean Water Act section 404(f)(1)(C) exemption because of
the recapture provision at section 404(f)(2).

NWP 40 West Virginia 401 Water Quality Certification Special Conditions:

e Placing in-stream stormwater management facilities with this permit requires
individual water quality certification. This condition is required to ensure that the
activity has no significant adverse impact to water resources, fish and wildlife,
recreation, critical habitats, wetlands and other natural resources in accordance
with; Requirements Governing Water Quality Standards, W.Va. C.S.R. §47-2-1,
et seq. (2016), the Antidegradation Implementation Procedures, W.Va. C.S.R.
§60-5-1, et seq. (2008), and Individual State Certification of Activities Requiring a
Federal Permit, W.Va. C.S.R. §47-5A-1, et seq (2014).

NWP 42. Recreational Facilities. Discharges of dredged or fill material into non-tidal
waters of the United States for the construction or expansion of recreational facilities.
Examples of recreational facilities that may be authorized by this NWP include playing
fields (e.g., football fields, baseball fields), basketball courts, tennis courts, hiking trails,
bike paths, golf courses, ski areas, horse paths, nature centers, and campgrounds
(excluding recreational vehicle parks). This NWP also authorizes the construction or
expansion of small support facilities, such as maintenance and storage buildings and
stables that are directly related to the recreational activity, but it does not authorize the
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construction of hotels, restaurants, racetracks, stadiums, arenas, or similar facilities.
The discharge must not cause the loss of greater than 12-acre of non-tidal waters of the
United States. This NWP does not authorize discharges of dredged or fill material into
non-tidal wetlands adjacent to tidal waters.

Notification: The permittee must submit a pre-construction notification to the district
engineer prior to commencing the activity. (See general condition 32.) (Authority:
Section 404)

NWP 43. Stormwater Management Facilities. Discharges of dredged or fill material
into non-tidal waters of the United States for the construction of stormwater
management facilities, including stormwater detention basins and retention basins and
other stormwater management facilities; the construction of water control structures,
outfall structures and emergency spillways; the construction of low impact development
integrated management features such as bioretention facilities (e.g., rain gardens),
vegetated filter strips, grassed swales, and infiltration trenches; and the construction of
pollutant reduction green infrastructure features designed to reduce inputs of sediments,
nutrients, and other pollutants into waters, such as features needed to meet reduction
targets established under Total Maximum Daily Loads set under the Clean Water Act.

This NWP authorizes, to the extent that a section 404 permit is required, discharges of
dredged or fill material into non-tidal waters of the United States for the maintenance of
stormwater management facilities, low impact development integrated management
features, and pollutant reduction green infrastructure features. The maintenance of
stormwater management facilities, low impact development integrated management
features, and pollutant reduction green infrastructure features that are not waters of the
United States does not require a section 404 permit.

The discharge must not cause the loss of greater than 12-acre of non-tidal waters of the
United States. This NWP does not authorize discharges of dredged or fill material into
non-tidal wetlands adjacent to tidal waters. This NWP does